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SUMMARY

For the reasons stated in these Comments of Sacramento RSA

Limited Partnership ("Sacramento"), the Commission, in the

course of this proceeding, should address the relation~hip of

the multiple ownership attribution guidelines to the alien

ownership prohibitions of the Communications Act and the

Commission's Rules. In particular, the Commission should

reaffirm that compliance by a limited partnership with the
. - .

attribution guidelines conclusively establishes that its alien
-- -

limited partners are sUfficiently "i-nsulated" from con;rol of

its business activities so that grant of the limited partner­

ship's radio applications will not be barred by the Act's alien­

ownership prohibitions. Moreover, the Commission should also

reaffirm that, even if an applicant's limited partnership

agreement fails to comply fully with the attribution quide- ..
," ~ -.' " _,.. ,...... .' .t.:·~.,,~~.;_· .• ,,~;?!:_~t~-'.

lines, that applicant still retains flexibility to demonstrate

that its alien limited partners are sufficiently insulated from

control of the enterprise to permit grant of the partnership's

applications. Sacramento demonstrates herein that the latter

Commission directive -- which derives from the Commission's

Wilner & Scheiner decision -- has been ignored by the FCC's

Mobile Services Division ("MaD") in its consideration of - -..

Sacramento's application for a cellular radio license.

Sacramento supports a grant of the KMP and ECMC Petitions

which prompted this proceeding, and particularly the ECMC

Petition dealing with the interplay of the attribution guide­

lines and the alien ownership prohibitions. Such an action

would be consistent with the flexibility the Commission stated

i



it would exhibit in determininq whether alien limited partners

are sufficiently insulated from a partnership's business

activities so that Section 310(b) would not prohibit the qrant

of their partnership's radio applications -- reqardless of

whether the terms of their limited partnership aqreement would

result in the attribution of their interests for multiple

ownership rule purposes. The experience of Sacramento with

respect to its cellular radio rural service area. ~"RSA")

application for the Texas 21 RSA demonstrates the necessity for

Commission clarification in this req~rd. ~

The MaD has dismissed the Sacramento application because it

has an alien limited partner and its partnership aqreement does

not comply fully with the safe harbor provisions of the

attribution quidelines. However, as a matter of fact (because

Sacramento's alien limited partner. (Mr. Childs) has not .-' .,~,
". ..... . ".,

exercised any of the limited riqhts he was accorded under the

Agreement) and of law (because California law permits limited

partners to exercise certain riqhts -- not comparable to those

of corporate officers or directors -- which do not constitute

management of the partnership's business), the MaD erred-in

concludinq that Mr. Childs' participation in the Partnership as

a limited partner violates Section 310(b) of the Act and

rendered the Sacramento application defective from its inception.

Because the MaD's decision denies to applicants the flexibi­

lity the Commission said would be afforded them in demonstrating

that their alien limited partners are sufficiently "insulated",

this proceeding -- involvinq similar issues -- is an appropriate

forum for addressinq the questions raised by the MSD deci$ion.
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COMMENTS OF SACRAMENTO
AlA LIMITED PARTNERSHIP

Sacramento RSA Limited Partnership ("Sacramento"), by

its attorneys, and pursuant to the Commission's Public

Notice of August 17, 1990 (DA 90-1098), hereby files it

Comments on the above-referenced Petitions For Declaratory

Ruling..For the reasons stated below, the Commission, in

. the course of this proceeding, should address the

relationship of the multiple ownership attribution

guidelinesll to the alien ownership prohibitions of the

Communications Act and the Commission's RUles.~1 In

particular, the Commission should reaffirm that compliance

!I Attribution of Ownership Interests, 58 RR 2d 604
(1985) ("Attribution Reconsideration Order").

~I 47 U.S.C. § 310(b); 47 C.F.R. § 22.4
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by a limited partnership with the attribution guidelines

conclusively establishes that its alien limited partners

are sUfficiently "insulated" from· control of its business
.

activities so that grant of the limited partnership's-

radio applications will not be barred by the Act's alien

ownership prohibitions. Moreover, the Commission should

also reaffirm that, even if an applicant's limited

partnership agreement fails to comply fully with the

attribution guidelines, that applicant still retai~s·

flexibility to demonstrate that its ~lten limited part.ers

are SUfficiently insulated from control of the enterprise

to· permit grant of the partnership's applications.

Sacramento demonstrates herein that the latter Commission

directive -- which derives from the Commission's Wilner &

Scheiner3/ decision -- has been iqnoredby .the FCC's

Mobile Services Division ("MSD ll ) in its consideration of

Sacramento's application for a cellular radio license.

I. THE PETITIONS FOR DECLARATORY· RULING

The Kagan Media Partners, L.P. (llKMP") Petition seeks.

a Commission Declaratory RUling that its limited

partnership agreement SUfficiently insulates ll(its]

limited partners to the extent that they are not deemed to

hold any attributable interest in the Partnership's media

~/ 103 FCC 2d 511 (1985), recon. 1 FCC Rcd 12 (1986).
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interests despite. the fact that the aqreement does not

strictly conform to the Commission's insulation criteria."

KMP Petition at i. In particular, the KMP Aqreement qives

the limited partners the riqhts (1) to vote on the

admission of additional qeneral partners, without beinq

subject to veto by the existinq qeneral partners, and (2)

to remove qeneral partners with or without a showinq of

cause. The Commission has held that if limited partners

possess such rights they are not sufficiently insu~ated.

from the control of the partnership~S'businessactivi~es

so as to exempt them from the attribution of those

interests for purposes of the Commission's multiple

ownership rules. Attribution Reconsideration Order, 58 RR

2d at 619-20.

The :Equitable Capital Management Corporation ("ECMC")..-- - .~"-.

;".:"-.

Petition focuses ·on the effect the Commission·s

attribution guidelines have on application of the alien

ownership provisions of the Communications Act and the

Commission·s Rules. Accordingly, ECMC seeks a declaratory

ruling that the limited partners in its partnerships are·

"adequately insulated from involvement in the management

or operation of such Partnership's media investments so

that the 'multiplier' can be used in order to determine

compliance by each Partnership with the alien ownership

limitations contained in Section 310(b) of the

Conununications Act of 1934, as amended." ECMC Pet. at i.

-3-



The limited partnership agreements which are the focus of

the ECMC Petition provide all limited partners -­

including aDY alien limited partners -- with voting rights
.

pertaining to the election and removal of the managing-

general partner. ECMC Pet. at ii.

As with the KMP Agreements, such provisions would

require attribution of the limited partners' holdings for

purposes of the Commission's multiple ownership rules.

And, as ECMC points out, if any of its limited partEers_
"'-.-"

are aliens; the "multiplier" may not"I:5~' used to compute:

the interest held (throuqh interveninq domestically

organized limited partnerships) by such "non-insulated"

alien limited partners in a licensee (or applicant). ECMC

Pet. at 2. See Wilner & Scheiner, 103 FCC 2d at 522. More

significantly, as Sacramento has learned, un~er the Mobile
';""; ';: ..:~.',".~:": ,.:~_'''' ~_-'~'.;.' ; -i.

Services Division's reading of commission precedent, the

presence of such provisions in a limited partnership

agreement would prohibit the grant of any celluar radio

application filed by such a limited partnership if t~e

partnership included any alien limited partners.!1

Sacramento supports a grant of the KMP and ECMC

Petitions, and partiCUlarly the ECMC Petition dealing witn .,

!I See Letter of Gregory J. Voqt, Chief, Mobile Services
Division, to William D. Freedman, Counsel for Sacramento
RSA Limited Partnership, July 17, 1990 (Ref. No. 63500-GJV)
("MBD Dismissal Letter") (Attached hereto as Exhibit A).

-4-
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the alien ownersh~p prohibitions.~/ Such an action

would be consistent with the flexibility the Commission

stated it would exhibit in determininq whether alien

limited partners are sufficiently insulated from a

partnership's business activities so that Section 310(b)

would not prohibit the qrant of their partnership's radio

applications -- reqardless of whether the terms of their

limited partnership aqreement would result in the

attribution of their interests for multiple ownership rule
'",--,'

purposes. The experience of Sacrameltt'b'with respect tor its

cellular radio rural service area ("RSA") application for

the Texas 21 RSA demonstrates the necessity for Commission

clarification in this reqard.

II. THE MOBILE SERVICES DIVISION'S DISMISSAL OF A
SACRAMENTO ASA 'APPL ICAT ION RAI SES QUESTIOMS ".,' ','
ABOUTcTHE FLEXIBI1.1 TV THE CCMnSS ION SAID WOULD
BE AF~ APPL ICANTS IN DEMONSTRATING THE
INSULATI ON OF THE IR AL IEN L III I TED PARTNERS

. ',---",'
A. The Sacramento AM Limited Partnership

The Sacramento RSA Limited Partnership was formed on

.' June 28, 1988, well before·the filinq of its applications

~/ While Sacramento supports the ECMC Petition it does not. .
endorse all of the arguments made therein. In particular, ·as
indicated below, Sacramento does not aqree with ECMC that
"(t]he insulation standards for alien ownership and
attribution are identical." ECMC Pet. at n.5. Indeed, as
Sacramento makes clear herein, the Mobile Services Division
erred in holdinq that the attribution quidelines must be
strictly applied in the alien ownership context.
Sacramento's March 30, 1990 Response to an MSD letter of
inquiry ("Sacramento Response") and its Auqust 17, 1990
Petition For Reconsideration of the MSD's dismissal of its
Texas 21 RSA application cited herein can be found in the
Commission's records, File No. 10420-CL-P-672-A-89.

-5-



for inclusion in the Commission's lotteries for cellular

radio rural service areas. Mr. Randall S. Butler is the

sale General Partner of the Partnership, with full and

exclusive charqe and control of the manaqement, conduct

and operation of the Partnership in all matters and

respects. 6/

Stephen Childs, a U.S. resident British citizen and

the only non-U.S. citizen in the Partnership is a 4.545
'.

percent limited partner. Since joininq the Partnership, __

Mr. Childs has not had any involvemerlt~whatsoever in the

manaqement or operation of the business of the

Partnership. 7/

The Sacramento Limited Partnership Aqreement (uThe

Aqreement U
) was drafted in accordance with the California

Revised Limited~Pa~tnershipAct (uCRLPA"). That Act

provides limited partners with certain riqhts with resPect

to partnership activities which, under the CRLPA, do not

constitute the exercise of manaqement or control over the

.affairs of the limited partnership. As the Partners~ip's

California counsel put it:

These limited riqhts are similar to the riqhts of
shareholders under California law. Section 15632
of the CRLPA . . . expressly considers such parti­
cipation and codifies certain activities as to not

~/ See Declaration of Randall S. Butler, attached to
Sacramento Response, at 1r 4 ("Butler Declaration").

1/ Declaration of Stephen Childs, attached to Sacramento'
Response, at f 4 ("Childs Declaration").

-6-
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constitute participation in the management and
control of the business. . . . [T]he [Partner­
ship's] Agreement does not ... in any way,
convey powers, rights or duties to the limited
partners comparable to those held by an officer or
director of a corporation under California law.
If anything, the limited rights accorded the. _
limited partners are similar to, but lesser in
scope than, the rights of shareholders under
California law.!/

The Agreement explicitly states that the general

partner of the Partnership shall have "sole and exclusive

control of the Limited Partnership" (, 9.1) and that "the

General Partner shall have full and.exclusive charqe~d'

control of the manaqement, conduct, and operation of the

Partnership in all matters and respects."(f 11.1)

There are 22 limited partners in the Partnership. To

the extent that the Aqreement empowers each 1imited

partner to vote on certain matter~, the ability of such a
.~~ r

partner to so vote is on the basis of the partner's

percentaqe interest. Each of the provisions in the

Aqreement that provides for a limited partner vote on a

substantive partnership matter requires either a unanimous

vote of all 22 limited partners or the vote of limited

partners holdinq a combined majority interest. In such

matters, because Mr. Childs holds only a 4.545' interest

and the limited partners hold an aqqreqate 90.9' interest

in the Partnership, his vote among the limited partners

!/ Opinion Letter of Tenant, Parshall, Read & Dutra,
attached to Sacramento Response, at 1 ("TPR&D Opinion
Letter" )(emphasis added).

-7-
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constitutes approximately 5\ of the total required for

action (4.545\ divided by 90.9 - 5.044').

8. The Mobile Services Division Decision

On June 14, 1988 Sacramento was selected as the -non­

wireline winner for the Texas 21 - Chambers Rural Service

Area. Followinq an exchanqe of correspondence between the

MaD and Sacramento's counsel, on July 17, 1990 the Mobile

Services Division dismissed the application of Sacramento. . .

for the Texas 21 RSA. The MaD concluded that the S.acramento

application was "defective and must bi'dismissed pursuant to

Section 22.20 of the Commission's Rules." SPecifically, the

MaD focused on certain provisions in the Sacramento Limited

Partnership Aqreement and concluded:

The provisions identified above do not comply with
the quidelines outlined in the Attribution Recon­
sideration Order. Because the limited partnership ­
aqreement qives the limited partner the power to
advise the partnership on day-to-day oPerations
and to vote in [sicl the removal of the qeneral
partner, he has the ability to influence the
affairs of the partnership. This fact is also
true of the provisions qivinq the limited partner
the riqht to be employed by the partnership or to
act as an independent contractor. -These right§
give Mr. Childs powers comparable to those of a
corporate officer or director. You arque in your
March 30, 1990 letter that Mr. Childs has not in
fact exercised any control over the partnership
since its inception. This fact, even if it is
assumed to be true, is unavailinq. The terms of
the partnershir agreement are the best indication
whether a part cular limited partner has the power
to participate in the management and operations of
the partnership. A statement that the power has
not or will not be exercised is insufficient to
nullify the express terms of the agreement.!7

~/ MaD Dismissal Letter at 2 (emphasis added),

-8-



The MSD Dismissal Letter also concluded that

"compliance with the California Limited Partnership Act, by

itself, is insufficient to demonstrate that Mr. Childs is

an insulated limited pa~tner for purposes of compliance

with Section 310(b) of the Act."

C. The Questions Raised by the MSD Should
be Addressed in This Proceeding

On August 17, 1990, Sacramento filed a Petition For

Reconsideration of the MSD action. Sacramento P9inted out

that, assuming the Commission's decision in Wilner-&

Scheiner was correct in holding that Section 310(b)'s

prohibitions apply to limited partnerships, the MSD erred

in dismissing Sacramento's application because Mr. Childs'

participation satisfies the standards established in that

decision. Sacramento's Petition demonstrated that as a

matter of fact and of law Mr. Childs' powers arE! not

comparable to those of corporate officers or directors or

others holding "high level management positions" -- the

test the Commission established in Wilner & Scheiner for

the applicability of Section 310(b) to limited

partnerships. That Petition is still pending.

Because the MSD's decision denies to applicants the ......
flexibility the Commission said would be afforded them in

demonstrating that their alien limited partners are

sufficiently "insulated", this proceeding -- involving

similar issues -- is an appropriate forum for addressing

the questions raised by the MSD decision.

-9-



In Sacramento's case, the MSD was presented with an

opinion of Sacramento's California counsel which stated

that (1) the Sacramento Agreement was drafted in accordance

with the California Revised Limited Partnership Act; (2)

the CRLPA pe~its limited partners to exercise certain

powers which do not constitute participation in the

management and control of the business under the CRLPA; and

(3) the Agreement does not "in any way, convey powers,

rights, or duties to the limited partners comparable to

those held by an officer or director ··of- a corporation \11lder

California law. It TPR&D Opinion Letter at 1. The MSD also

had before it a Declaration from Sacramento's General

Partner (as well as the terms of the Partnership Agreement)

demonstrating that the General Partner has "full and

exclusive charge and control of the management, conduct and

operation of the Partn~rship." Butler Declaration at f ".

Finally, it had Mr. Childs' Declaration demonstrating that

he had "no involvement in the control or management of the

Partnership's cellular radio business." Childs' Declaration

at , ".

Therefore, even under the Wilner & Scheiner standards,

the Agreement did not provide Sacramento's al ien 1imited . -..

partner with the ability to exercise the type of influence

over the affairs of the Partnership sought to be prohibited

by Section 310(b). As a matter of fact (because Mr. Childs

had not exercised any of the limited rights he was accorded

-10-
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under the Agreement) and of law (because the CRLPA permits

limited partners to exercise certain rights -- not

comparable to those of corporate officers or directors
.

which do not constitute management of the Partnership'~

business), the MSD erred in concluding that Mr. Childs'

participation in the Partnership as a limited partner

violates Section 310(b) of the Act and rendered the

".~ .

\'--1..

Sacramento application defective from its inception.

The source of the MSD's error was its rote app~icat~on

of the Commission's broadcast multiple 'ownership Attribution

Reconsideration guidelines as a conclusive presumption to

answer the question whether a limited partnership agreement

runs afoul of Section 310(p). The guidelines were never

intended to serve that purpose and it was error for the MSD

to so employ them in Sacramento's case.

In Wilner & Scheiner the Commission recognized that the

test it created for determining whether a limited partner

,,,--,\ had "powers comparable" to corporate officers and directors

was not simple to apply. It stated that the test wo~ld be

"whether alien limited partners do' not in fact substanti.ally

participate in the management or operations of the

business." 103 FCC 2d at n. 43 (emphasis added). Thus, even'

under Wilner & Scheiner, the presence of an alien limited

partner in an applicant, unlike that of an alien general

partner, does not automatically render the grant of the

partnership's application in violation of Section 310(b).

-11-
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To assist applicants in assessing the eligibility of

their alien limited partners, the Commission in Wilner &

Scheiner referred to the guidelines established in its

Attribution Reconsideration Order. Id. However, it most

emphatically did not state that the failure to satisfy all

of the attribution guidelines would result in a

determination that the presence of an alien limited

partner would prohibit grant of the partnership's

application under Section 310(b).

Nor could the Commission have so'·conc1uded and

remained consistent with the statements it had made in

adoptinq the attribution guidelines, indicating the manner

in which those guidelines were to be used. In that

proceeding, the Commission made plain that the "sole

effect of the attribution criteria adopted in this

proceedinq is that the interest of the 'active' limited

partner in the limited partnership is counted in the

application of the multiple ownership rules." 58 RR 2d at

615. The Commission has observed that the attribution

guidelines were intended for "the distinct context· of

applyinq our media multiple ownership rules" (Id. at 614),

whereas the alien ownership restriction "is unique in

several respects," and differs from the multiple ownership

-12-



rules in its aim as well as "in its scope and effect. ,,10/

Therefore, it is understandable that while the

Commission concluded in Wilner & Scheiner that alien

cases, an applicant would be permitted "flexibility in the

manner in which it chooses to demonstrate this lack of

participation. II 103 FCC 2d at n.43.
."

In Sacramento·s case, the MSD permitted no such

flexibility. Despite the fact that Sacramento demonstrated

that, under state law, its Aqreement did not "convey( ]

powers comparable to those held by an officer or director

of a corporation·· to its limited partners and that Mr.

Childs did ··not in fact substantially participate in the

manaqement and operations of the business, II the MSD

10/ Attribution R~rt and Order, ~7 FCC 2d 997, 1009 '
(1984). Indeed, nadoptinq the quidelines, the Conmission
noted that they •• are not incorporated into our rules and

.serve only to indicate the type of insulation the Commis-
sion will consider in evaluatinq challenqes to the ."
exclusion. 1I Attribution Reconsideration Order, 58 RR 2d at
619. The attribution rules were later held applicable in
deter.mininq whether a particular limited partner should be
included in considerinq the applicant's diversity of ownet~··
ship showinq and the proposed inteqration into manaqement in
comparative broadcast hearinqs. Daytona Broadcasting Co.,
60 RR 2d 1199 (1986). However, the Commission does not
apply strictly the attribution quidelines in other contexts
involvinq limited partnerships, such as determininq the
eliqibility of such partnerships for lottery preferences or
distress sale and tax certificate treatment. Attribution
Reconsideration Order, 58 RR 2d at 614; Minority Ownership
In Broadcasting, 52 RR 2d 1301 (1982).

-13-
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dismissed the Sacramento application, merely noting that

certain provisions in the Partnership Agreement "do not.

comply with the guidelines outlined in the Attribution

Reconsideration Order. ,,11/

In mechanically applying the mass media attribution

guidelines to dismiss a cellular radio application the MaD

ignored the Commission's warnings in wilner & Scheiner that

lithe attribution criteria are not exhaustive or dispositive

in the context of alien ownership" and that "the··

attribution standards and the alien ownership provisions
. T

differ in scope and effect." 103 FCC 2d at 524 and n.56.

Indeed, the MaD's decision was without precedent. 12/ In

fact, in the only Commission decision dealing with the

application of Section 3l0(b) to cellular radio applicant

partnerships, the Commission stated explicitly that .
.' .~ . .'

"[llimited partners are treated as stockholders for

purposes of a Section 3l0(b) analysis." Continental

11/ MaD Dismissal letter at 1. The MaD pointed to provi-
sions giving the limited partner the power to advis& the
partnership on day-to-day operations, to vote on the
removal of the general partner, and the right to be
employed by the partnership or to act as an independent
contractor.

12/ Because the Commission has never held that the
Attribution guidelines are to be applied in the cellular
context to conclusively determine whether an application
violates Section 3l0(b), let alone to determine the
acceptability of applications, the MaD exceeded the
Bureau's delegated authority by deciding a novel question
of law which could not be resolved under outstanding
precedents and guidelines. See 47 C.F.R. S 0.291(a)(2).

-14-



Cellular, 5 FCC Rc.d 691, 692 n.8 (1990).13/

Since the objectives of Section 310(b) of the Act and

those of the ownership attribution guidelines are not the

same, those guidelines cannot provide a conclusive

presumption when determining whether a certain degree of

permitted participation by an alien limited partner in a

partnership's activities violates the statutory ban on alien

ownership. Because Sacramento's limited partners could not

exercise powers comparable to corporate officers an~

directors under the Aqreement, and Mt:· Childs has not don~ so

in fact, the MSD dismissal of its application was error.

D. The ca..1 •• lon Should Reject the MSOt. Interpretation
of the Role the Attribution Guideline. Play in the
Application of Section 310(b)

The relevance of the KMP and ECMC Petitions to

Sacramento's case is clear •. KMP and ECMCpersuasively argue

that the attribution guidelines themselves must be applied

with flexibility to accommodate, among other things, state

partnership law and state and federal securities law.

Indeed, ECMC makes its request with respect to the

application of the alien ownership prohibitions, going so-

13/ The Continental Cellular case involved application of .
the Wilner & Scheiner decision to the cellular context but
did not involve application of the Attribution guidelines,
since Continental addressed the eligibility of an applicant
with an alien general partner and general partners were
deemed to be equivalent to corporate officers and directors
in Wilner & Scheiner. In Continental, as it did in Wilner &
Scheiner, the Commission specifically equated the officers
and directors barred by Section 310(b) with "non-limited
partners." 5 FCC Rcd at 691.

-15-
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far as to request a "waiver" if the requested Declaratory

Ruling is not forthcominq.14/

Sacramento too asks only that the Commission.reaffirm

its position in Wilner & Scheiner that, in assessing the

applicability of the alien ownership prohibitions to limited

partnerships, the attribution guidelines are indeed only

guidelines. They must be applied with discretion, not

mechanically, to determine if a qiven alien limi~~d partner

is barred from ownership under the Act. Most important r the

limited partnership must be permittea'the flexibility-Wilner

& Scheiner said it would be accorded to demonstrate that its

alien limited partner is in fact adequately insulated from

the business activities of the partnership to avoid applica­

tion of the alien ownership prohibitions to the partnership.

, In Sacramento I sease, .th4j!MSD did not Permit the flexibility.:";',

mandated by the Commissio~ in Wilner & Scheiner.

CONCLUSION

For the reasons stated above, the Commission sho.uld take

the opportunity afforded by the KMP and ECMC petitions ta

reaffirm the flexibility it called for in Wilner & Scheiner

14/ ECMC Pet. at 40. Under the MSD's reading of the
interplay of the attribution guidelines and the alien
ownership prohibitions, no such "waiver" is possible. It is
the MSD's view that the failure to comply fully with the
attribution guidelines dictates automatic application of the
alien ownership prohibitions of Section 310(b), and, of
course, the FCC may not "waive" provisions of the Act.

-16-
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with respect to th$ limited role the attribution guidelines

play in assessing the applicability of Section 310(b) to a

limited partnership with an alien limited partner. 151

Respectfully submitted,

September 21, 1990

..
HOPKINS & SUTTER
888 Sixteenth Street,
Washington, D.C.
(202) 835-8000

N.W.

Counsel For Sacramento
RSA Limited Partnership

lSI For purposes of applying Section 310(b), there can
be no distinction drawn between the type of widely-held
"business developnent companies" alleqedly represented by
taG' and ECMC and a less widely-held partnership like
Sacramento. Under the MaD's view, any limited partnership
whose partnership agreement fails to conform to all of the
safe harbor provisions of the attribution guidelines,
provides an alien limited partner with the opportunity to
"influence the affairs of the partnership" in such a
manner that Section 310(b) bars the grant of the
partnership's radio applications.

0192G

.... " .
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MDS Dismissal Letter - July 17, 1990



, , FEDERAL CC»HJIfIC1TIONS COIfISSION
WASHINGTON. D.C. 20554

July 17. 1990

In Reply Refer To:
63500-GJV

.. '. :'

William D. Freedman
Gurman. Kurtis, Blask

& Freedman
Suite 500
1400 Sixteenth Street ,N.W.
Washington, D.C. 20036

~Dear Hr. Freedman:

Re: Application of Sacramento RSA LUnited
Partnership, RSA Market No. 672A,
Texas 12 - Chambers,
File No. 10420-CL-P-672-A-88

You fUed the above-captioned application on behalf of Sacramento
RSA Limited Partnership (Sacramento). After reviewing the captioned
application and your March 30, 1990 response to my letter dated March 12,
1990, the staff has concluded that the application is defective and must be
dismissed pursuant to Section 22.20 of the Commission's rules.

The application proposes that a license be granted to Sacramento.
Stephen Childs, a citizen of Great Britain, hold a ~.5~5 percent limited
partnership interest in Sacramento. The partnership agreement provides in
relevant part that the.limited partner may, amona other things. act as an
employee or independent contractor for the partnership, communicate with the
managing general partner on the day-to-day operations of the enterpr~. and
may vote on the removal of the managing general partner.

',-_/ . The Commission in Wilner & Shiner, 103 FCC2d 511, 520 n.~3 (1985),
!.!t.£~!l.,1 FCC Red 12 (1986), IndIcated that Section 310(b) of the
Communications Act prohibits a partnership which has an alien general partner
or nOflinsulated limited partner from holdina a Commission license. The
Commission found that the applicant bears the burden of proving that a
particular limited partner is in fact insulated from the management.and
operations of the partnership and that the Commission would utilize the
guidelines set forth in Attribution Reconsideration Order, 50 Fed. Reg.
27,438 (July 3, 1985). to determine whether a particular limited partner w.as.
in fact insulated.

The provisions identified above do njJt comply with the guidelines
outlined in the Attribution Reconsideration Order. Because the limited
partnership agreement gives the limited pkrtner the power to advise the
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"partn~rship on d.y-to-day operations and to vote in the removal of the general

partner, he has the ability to influence the affairs of the partnership. This
fact is also true of the provisions giving the limited partner the right to
be employed by the partnership or to act as an independent contractor•. These
rights give Hr. Childs powers comparable to those of a corporate officer or
director. You argue in your March 30, 1990 letter that Mr. Childs has not in
fact exercised any control over the partnership since its inception. This
fac t, even if it Is assumed to be true, is una va 111ng. The terms -of the
partnership agreement are the best ipdication whether a particular limited
partner has the power to participate in the management and operations of the
partnership. A statement that the ~ower has not or will not be exerc~d is
insufficient to nUllify the express terms of the agreement.

You argue that the. Attribution guidelines should not -be applied to your
client's application. Although the Commission indicated in Wilner &Shiner
tha·t applicants would be given the fleXibility to demonstrate insulation,
nowhere in that order dId the ComIssion indicate that fallure too.meet several
of the' explicit Attribution guidelines could be overcome by the mere statement
that a partner has not exercised any role in the managemeri"t o{the
partnership. In addition, in the Attribution'Reconsideration Order the
Commission clearly indicated that compliance with the Uniform Limited
Partnership Act was not enough_ to show insulation. Consistent with this
Commission conclusion, compliance with the California Limited Partnership Act,
by "itself, is insufficient to demonstrate that Mr. Childs is an insulated
limited partner for purposes of compliance with section 310(b) of the Act.

You also offer to amend the limited partnership agreement to insulate
Mr. Childs from a management role and have included an irrevocable proxy,
signed by Hr. Childs on March 29, 1990, giving a United States citizen partner
the right to vote Mr. Childs' partnership share. A cellular application which
is defective at the ttme it is filed cannot be amended to correct the defect.
See Continental Cellular,'S FCC Rcd 691,692 (1990). Therefore, the captioned
application is dismissed as defective pursuant to Section 22.20 of the
Commission's rules.

I t is possible that Sacramento t s application might also be defective for
other reasons but In an effort to best utilize our limited resources, once an
applica tion has been found unacceptable for filing for any reason, any. further
processing of that application ceases.

\ U~
Vog!" C..

Division

cc: Sacramento RSA Limited Partnership
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COMMON CARRIER PUBLIC -MOBILE SERVICES INFORMATION

MOBILE SERVICES DIVISION DISMISSES NONWIRELINE CELLULAR
APPUCATION AS DEFECTIVE IN MARKET 612

Report No. CL-90-255 .July 19, 1990

- FCC-

After review of the winning application in the - lottery held for the
following market, -the application has been found-to be defective _aqd has
been dismissed.

Market No. 612 A Texas 12 - Chambers

Sacramento RSA Limited Partnership, File No. l0420-CL-P-672-A-88

The application was dismissed by the Commission's letter dated July 17, 1990
for failure to comply with Section 310(b) of the Communications Act of 1934,
as amended. I

I
I

..... ~ -


